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STATEMENT OF THE | SSUE

The issue in this case is whether a district school board
is entitled to dism ss a paraprofessional for just cause based
principally upon the allegation that she struck a disabl ed

student on the head with her el bows.

PRELI M NARY STATEMENT

At its regular neeting on May 10, 2006, Petitioner Schoo
Board of M am - Dade County suspended Respondent Cynthia Thonpson
wi t hout pay pending her dism ssal as a nmenber of the district's
instructional staff. This action resulted fromthe allegation
that on January 6, 2006, Ms. Thonpson had attacked a di sabl ed
student, striking the child twice in the head.

Ms. Thonpson tinmely requested a formal adm nistrative
hearing to contest Petitioner's intended action. Thus, on
August 9, 2006, the matter was referred to the D vision of
Adm ni strative Hearings ("DOAH') for further proceedings.
Thereafter, on August 22, 2006, the School Board filed its
Noti ce of Specific Charges. (Later, on Septenber 29, 2006,
Petitioner filed an amended chargi ng docunent.)

At the final hearing, which took place on Cctober 17, 2006,
Petitioner called the following wtnesses: Henny Cristobol,
Assi stant Principal; John Messenger, Detective; Latanya

St ephenson, Regi strar; Respondent Cynthia Thonpson; Dr. Alberto



Fernandez, Principal; and Getchen WIlians, Adm nistrative
Director, Ofice of Professional Standards. Petitioner's
Exhibits 3, 16, 20-34, and 36-42 were received in evidence. M.
Thonpson, for her part, rested on the testinony she had given
during Petitioner's case-in-chief and offered no exhibits.

The final hearing transcript was filed on Novenber 22,
2006. Each party tinmely filed a Proposed Recommended Order
before the established deadline, which was enlarged to
Decenber 15, 2006, at Petitioner's request.

Unl ess otherw se indicated, citations to the Florida
Statutes refer to the 2006 Florida Statutes.

FI NDI NGS OF FACT

Backgr ound

1. The M am -Dade County School Board ("School Board"),
Petitioner in this case, is the constitutional entity authorized
to operate, control, and supervise the M am -Dade County Public
School System

2. As of the final hearing, Respondent Cynthia Thonpson
(" Thonpson") had worked in the M am -Dade County Public Schoo
System for approximtely 16 years. From August 2002 forward,
and at all times relevant to this case, Thonpson was enpl oyed as
an educati on paraprofessional at Neva King Cooper Education
Center, where she provided educational services to students

havi ng severe devel opnental disabilities.



3. The alleged events giving rise to this case allegedly
occurred on January 6, 2006. The School Board alleges that on
that date, in the cafeteria at around 9:00 a.m, as a breakfast
sessi on was w ndi ng down, Thonpson used her el bows to strike one
of the students in her charge, a profoundly nentally
handi capped, 15-year-old female naned K. P., on the head. This
all egation is based on the account of a single eyew tness—

Lat anya Stephenson, the school's assistant registrar.?!

4. Thonpson consistently has nai ntai ned her innocence,
denying that she hit K P. as charged. She cl ai ns—and
testified at hearing—that she nerely used her arns to prevent
K. P. fromgetting up to rummage through the garbage can in
search of food and things to put in her nouth.

5. This, then, is a "she sai d—she said" case that boils
down to a credibility contest between Thonpson and Ms.

St ephenson. | f Ms. Stephenson's account is truthful and
accurate, then Thonpson is guilty of at |east one of the charges
agai nst her. On the other hand, if Thonpson's account is
bel i eved, then she is not guilty of m sconduct. Gven that the
credibility determnation drives the outcone, the undersigned
will first, as a predicate to evaluating the evidence, set forth
the two material wtness's respective accounts of the incident
in question, and then make determ nations, to the extent

possi ble, as to what m ght have happened. It is inmportant to



note, however, that the findings in the next two sections nerely
report what each witness said occurred; these do not necessarily
correspond to the undersigned's findings about what |ikely took
place in the cafeteria at Neva King Cooper Education Center on
January 6, 2006.

St ephenson's Story

6. Ms. Stephenson recounts that on the norning in
guestion, while on break, she went to the cafeteria to get a
snack. She went through the |ine, bought a cookie, and, before
| eaving the building, stopped to chat with two custodi ans who
were sitting in a closet that holds supplies. As she | eaned
against a wall, listening to the custodi ans' conversation, M.
St ephenson | ooked back into the cafeteria and, at a distance of
about 10 to 12 feet, saw Thonpson interact with K P

7. K P. was sitting at a table, her chair pushed in
cl ose, hands in her lap. Thonpson, whose hands were clasped in
front of her body, approached K P. from behind and—after
"scanni ng" the room—struck her twice in the head, first with
her right el bow and then, rotating her body, with her left
el bow. M. Stephenson heard the blows, saw K. P.'s head nove,
and heard K. P. npan.

8. M. Stephenson called out Thonpson's nane, and
Thonpson, apol ogi zi ng, explained that K. P. repeatedly had tried

to pick through the garbage can in search of things to eat.



Thonpson told Ms. Stephenson that she would not hit K P. again,
but that striking the student was an effective neans of getting
her to stay put.

9. M. Stephenson did not check on K. P. to see if she
were injured or in need of assistance.

10. According to Ms. Stephenson, there were about 40 to 50
students in the cafeteria at the tine, ranging in age fromthree
to 22 years. There were also approximately 12 to 15 menbers of
the instructional staff (i.e. teachers and paraprof essional s)
present, neaning that, besides Thonpson and Ms. Stephenson,
about a dozen responsible adults were on hand at the tinme of the
incident in dispute. M. Stephenson did not bring the incident
to the attention of any of the teachers or paral egals who were

in the cafeteria at the tine.

Thonpson's Testi nony

11. Thonpson was responsible for three students at
breakfast that norning. The teacher under whose supervision she
wor ked, M. lbarra, was watching the other five students in the
class. M. Ibarra was on one side of the table, Thonpson the
ot her.

12. Thonpson was feeding one of her students, "R ™", while
wat ching K P. and a third student. R did not want to eat, so
to coax himinto opening his nouth, Thonpson was pl aying an

"airplane game" with him trying to make the feeding fun.



Thonpson had a plastic utensil in her right hand, with which she
was feeding R sone appl esauce (or simlar food); in her left
hand was a toy.

13. At the tine of the alleged incident, sone students had
fini shed breakfast and been brought back to their classroons.
Still, there were quite a few people in the cafeteria, 60 to 80
by Thonpson's reckoning, including adults.?

14. K P. was sitting at the table, behind Thonpson; they
had their backs to one another. Consequently, while feeding R,
Thonpson needed to | ook over her shoul der to keep an eye on K
P. Suddenly, Thonmpson noticed K. P. starting to rise from her
chair. (K P. has a history of darting to the garbage can,
grabbi ng food and trash, and putting these things in her nouth
to eat.) Thonpson reached back with her right arm and, placing
her el bow on K. P.'s left shoul der, prevented the child from
getting up. K. P. then tried slipping out to her (K. P.'s)
ri ght, whereupon Thonpson swung around and, with her left arm
bl ocked K. P.'s escape.

15. Right after this happened, M. Stephenson spoke to
Thonpson, criticizing her handling of K P. Thonpson expl ai ned
to Ms. Stephenson (who, as an assistant registrar, does not work
directly with the children) that she sinply had prevented K P

fromgetting into the trash can. M. Stephenson wal ked away.



Soon thereafter, M. lbarra said, "Let's go." The children were
escorted back to the classroom

Resol uti ons of Evidential Conflict

16. The conpeting accounts of what occurred are
sufficiently in conflict as to the crucial points that both
cannot simultaneously be considered fully accurate. The fact-
finder's dilemma is that either of the two material w tnesses
possi bly m ght have reported the incident faithfully to the
truth, for neither witness's testinony is inherently incredible,
i npossi ble, or patently a fabrication. Having observed both
W t nesses on the stand, noreover, the undersigned discerned no
telltale signs of deception in the demeanor of either wtness.
In short, neither of the conpeting accounts can be readily
di sm ssed as fal se.

17. O course, it is not the School Board's burden to
prove to a certainty that its allegations are true, but only
that its allegations are nost |likely true. As the fact-finder,
t he undersigned therefore nmust consider how likely it is that

the incident took place as described by the respective

W t nesses.
18. In her testinony, Ms. Stephenson told of an unprovoked
battery on a defensel ess disabled person. It is an arresting

story, shocking if true. M. Stephenson appeared to possess a

clear nmenory of the event, and she spoke with confidence about



it. Nothing in the evidence suggests that M. Stephenson had
any reason to nake up the testinony she has gi ven agai nst
Thonpson.

19. Neverthel ess, sone aspects of Ms. Stephenson's
testi nony give the undersigned pause. There is, to start, the
matter of the |arge nunber of persons—including at |east a
dozen responsi ble adults, not to nmention about 50 students—who
were on hand as potential witnesses to the alleged m sdeed. The
under si gned hesitates to believe that Thonpson woul d attack a
child in plain view of so many others, particularly in the
absence of any provocation that m ght have caused her suddenly
to snap.® The cafeteria would not |likely have afforded Thonpson
a favorabl e opportunity for hitting K. P., were she inclined to
do so.

20. Next, it puzzles the undersigned that Ms. Stephenson
did not imediately signal to soneone—anyone—+n the cafeteria
for help. The undersigned expects that a school enployee
wi t nessing the beating of a disabled child under the
ci rcunst ances descri bed by Ms. Stephenson would pronptly enli st
the aid of other responsible persons nearby. |ndeed, the
undersigned can think of no reason (none was given) for M.
St ephenson's rather tepid response to a violent, despicable
deed—ether than that it did not happen exactly the way she

described it.



21. Finally, Ms. Stephenson's incuriosity about K P.'s
condition after the alleged beating is curious. Having, she
says, W tnessed Thonpson twi ce strike K. P. in the head with
enough force that the blows could be heard over the din of
dozens of children, and having heard K. P. npban, presumably in
pain, Ms. Stephenson by her own adm ssion nmade no attenpt to
ascertain whether the child was hurt or in need of attention.
This indifference to the welfare of the alleged victimstrikes
t he undersigned as inconsistent with Ms. Stephenson's testinony
t hat Thonpson attacked the child.

22. Turning to Thonpson's testinony, she, |ike M.

St ephenson, has not been shown to have a notive for |ying about
t he i ncident in question—assum ng she is innocent of the
charges, which the undersigned nmust do unless and until the
greater weight of the evidence proves otherw se. Thonpson is,
however, a convicted felon, which is a chink in her
credibility's arnor.

23. That said, there is nothing obviously discordant about
her account of the relevant events. Her testinony regarding K
P.'"s proclivity for diving into trashcans is corroborated by
ot her evidence in the record, and the undersigned accepts it as
the truth. Her testinony about the feeding of R was not

rebutted and therefore is credited. Her explanation for having

10



used her arns and el bows (while her hands were full) to bl ock K.
P. fromracing to the garbage is believable.*

24. If there is anything eyebrowraising about Thonpson's
testinmony, it is that the bl ocking maneuver she descri bed,
qui ckly twi sting her body around fromright to left, el bows and
arnms in notion, seem ngly posed the nontrivial risk of
accidentally hitting the child, possibly in the head. One is
tenpted to specul ate that Thonpson unintentionally m ght have
struck K. P. in the course of attenpting to keep her from
engaging in a potentially harnful behavior, nanmely eating refuse
from the garbage can.>

25. The undersigned does not, however, think or find that
t hi s happened, nore |likely than not, because of the "dog that
didn't bark"®—er, nore particularly, the teachers and
par apr of essi onal s who never spoke up. Mst likely, if Thonpson
had struck K. P. in the manner that Ms. Stephenson descri bed,
t hen the noise and commoti on woul d have attracted the attention
of soneone besides Ms. Stephenson. There were, after all,
approximately 12 other nenbers of the instructional staff nearby
in the cafeteria when this alleged incident occurred. Yet, no
one in a position to have witnessed the all eged attack—except
Ms. Stephenson—has accused Thonpson of w ongdoi ng, nor has
anyone cone forward to corroborate the testinony of M.

St ephenson. This suggests that nothing occurred which the
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i nstructional personnel, who (unlike Ms. Stephenson) regularly
work directly with this special student popul ati on, consi dered
unusual or abnormal .

26. Taken as a whole, the evidence is insufficient to
establish that, nore likely than not, Thonpson struck K P. as
al l eged. Based on the evidence, the undersigned believes that,
as between the two scenarios presented, the incident nore |ikely
occurred as Thonpson described it; in other words, relative to
St ephenson’' s account, Thonpson's is nore likely true.

27. Accordingly, the undersigned accepts and adopts, as
findings of historical fact, the statenents made i n paragraphs 6
and 9-15 above. The upshot is that the School Board failed to
carry its burden of establishing, by a preponderance of the
evi dence, that Thonmpson conmitted a disciplinable offense.

Determ nations of Utimte Fact

28. The greater weight of the evidence fails to establish
that Thonpson is guilty of the offense of m sconduct in office.

29. The greater weight of the evidence fails to establish
that Thonpson is guilty of the of fense of gross insubordination.

30. The greater weight of the evidence fails to establish
t hat Thonpson is guilty of the offense of violating the School
Board's corporal punishnment policy.

31. The greater weight of the evidence fails to establish

that Thonpson is guilty of the offense of unseemy conduct.
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32. The greater weight of the evidence fails to establish
that Thonpson is guilty of the offense of violating the School
Board's policy against violence in the workpl ace.

CONCLUSI ONS OF LAW

33. DOAH has personal and subject nmatter jurisdiction in
this proceedi ng pursuant to Sections 1012.33(6)(a)2., 120.569,
and 120.57(1), Florida Statutes.

34. A district school board enpl oyee agai nst whom a
di sm ssal proceedi ng has been initiated nust be given witten
notice of the specific charges prior to the hearing. Although
the notice "need not be set forth with the technical nicety or
formal exactness required of pleadings in court,” it should
"specify the [statute,] rule, [regulation, policy, or collective
bar gai ni ng provision] the [school board] alleges has been
vi ol ated and the conduct which occasioned [said] violation.™

Jacker v. School Board of Dade County, 426 So. 2d 1149, 1151

(Fla. 3d DCA 1983)(Jorgenson, J. concurring).

35. Once the school board, inits notice of specific
charges, has delineated the offenses alleged to justify
termnation, those are the only grounds upon which di sm ssal may

be predicated, and none other. See Lusskin v. Agency for Health

Care Adm nistration, 731 So. 2d 67, 69 (Fla. 4th DCA 1999);

Cottrill v. Departnent of |nsurance, 685 So. 2d 1371, 1372 (Fla.

1st DCA 1996); Klein v. Departnent of Business and Prof essiona
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Regul ati on, 625 So. 2d 1237, 1238-39 (Fla. 2d DCA 1993); Del k v.

Depart nent of Professional Regulation, 595 So. 2d 966, 967 (Fl a.

5th DCA 1992); WIlner v. Departnent of Professional Regulation,

Board of Medicine, 563 So. 2d 805, 806 (Fla. 1st DCA 1990), rev.

deni ed, 576 So. 2d 295 (1991).

36. In an adm nistrative proceeding to suspend or disn ss
a menber of the instructional staff, the school board, as the
charging party, bears the burden of proving, by a preponderance
of the evidence, each elenent of the charged offense(s). See

McNeill v. Pinellas County School Bd., 678 So. 2d 476, 477 (Fla.

2d DCA 1996); Sublett v. Sunter County School Bd., 664 So. 2d

1178, 1179 (Fla. 5th DCA 1995); MacMIllan v. Nassau County

School Bd., 629 So. 2d 226 (Fla. 1st DCA 1993).

37. The instructional staff menber's guilt or innocence is
a question of ultimate fact to be decided in the context of each

al l eged violation. MKinney v. Castor, 667 So. 2d 387, 389

(Fla. 1st DCA 1995); Langston v. Janerson, 653 So. 2d 489, 491

(Fla. 1st DCA 1995).

38. Inits Arended Petitioner's Notice of Specific Charges
filed on Septenber 29, 2006, the School Board advanced five
theories for dism ssing Thonpson: M sconduct in Ofice (Count
1); Gross Insubordination or WIIlful Neglect of Duty (Count I1);

Vi ol ati on of Corporal Punishnment Policy (Count 111); Unseemy
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Conduct in Violation of School Board Policy (Count 1V); and
Violation of the Violence in the Wrkplace Policy (Count V).

39. Each of the School Board's several counts depends on
the allegation that, on January 6, 2006, Thonpson used her
el bows to batter a disabled student about the head. The School
Board, however, failed to prove this essential allegation by a
preponder ance of the evidence. Thus, all of the charges against
Thonpson necessarily fail, as a matter of fact. Due to this
di spositive failure of proof, it is not necessary to render
addi ti onal conclusions of law, with a few exceptions, which
foll ow below, relating to corporal punishnment.

40. The School Board's policy on corporal punishnent, as
set forth in School Board Rule 6Gx13-5D 1.07, is that the
practice is "strictly prohibited."

41. The Rul e does not define "corporal punishnment”; the
School Board relies instead on Section 1003.01(7), Florida
Statutes, which provides as foll ows:

"Cor poral punishnent" means the noderate use
of physical force or physical contact by a
teacher or principal as may be necessary to
mai ntain discipline or to enforce schoo
rule. However, the term "corpora

puni shment" does not include the use of such
reasonabl e force by a teacher or principa

as may be necessary for self-protection or

to protect other students fromdisruptive
st udent s.
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42. It is reasonably clear fromthis definition, and the
under si gned concl udes, that "corporal punishnent” in the schoo
setting entails the use, as a disciplinary neasure, of such
physical force or contact as reasonably woul d be expected to
inflict bodily pain or disconfort. The archetypal form of
corporal punishnment is (or was) paddling.

43. The corollary to the foregoing is that not all
physi cal contact constitutes corporal punishnment. For one
thing, not all physical contact is undertaken as a neans of
i mposi ng discipline. For another, not all physical contact
reasonably woul d be expected to cause bodily pain or disconfort.
It is concluded, therefore, that a teacher or paraprofessional
can touch a student w thout necessarily adm nistering "corporal
puni shmrent"” on the student.

44. Florida | aw recogni zes, noreover, that in sone
ci rcunmst ances a teacher or paraprofessional mght be required to
use physical force or contact to protect hinmself or another from
danger. For exanple, Section 1003.32(1)(j), Florida Statutes,
aut hori zes each nmenber of the instructional staff to use
"reasonabl e force, according to standards adopted by the State
Board of Education, to protect hinself or herself or others from
infjury." See also Fla. Admin. Code R 6A-1.0404(8)(m

(I'nstructional personnel shall have the authority, "[w hen
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necessary, [to] use reasonably force to protect thenselves,
students and other adults fromviolent acts[.]").

45. For anot her exanple, Rule 6A-1.0404(8)(c) authorizes
the use of "reasonable efforts to protect the student from
conditions harnful to |earning, nental and physical health, and
safety (paragraph (3)(a) of Rule 6B-1.006, F.A.C.)." Indeed,
Florida Adm nistrative Code Rule 6B-1.006(3)(a), which is cross-
referenced in Rule 6A1.0404(8)(c), actually requires, as an
affirmative duty, that teachers "nmake [a] reasonable effort to
protect the student fromconditions harnful to | earning and/or
to the student's nental and/or physical health and/or safety.”
Nothing in the Rules relating to the right and duty to nake
reasonabl e protective efforts excludes the possibility that such
efforts m ght include, when reasonable, the use of physi cal
force or contact.

46. Al this is to say that, although Thonpson physically
made contact with K P. during the disputed occurrence, the
under si gned neverthel ess determ ned, as a matter of ultimte
fact, that such contact—which, viewed from an objective
st andpoi nt, was neither adm nistered as a disciplinary neasure
nor such as reasonably woul d be expected to inflict bodily pain
or disconfort—+did not constitute "corporal punishnment.” This
ultimate factual determ nation was infornmed by the | ega

concl usi ons set forth above.
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the School Board enter a final
order: (a) exonerating Thonpson of all charges brought agai nst
her in this proceeding; (b) providing that Thonpson be
reinstated to the position from which she was suspended w t hout
pay; and (c) awardi ng Thonpson back sal ary, plus benefits, that
accrued during the suspension period, together with interest
thereon at the statutory rate.

DONE AND ENTERED t his 22nd day of Decenber, 2006, in

Tal | ahassee, Leon County, Flori da.

JOHN G. VAN LANI NGHAM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the erk of the

D vision of Adm nistrative Hearings
this 22nd day of Decenber, 2006.

ENDNOTES

'/ The alleged victim who has the cognitive abilities of an
infant, is nonverbal and thus unable to tell what she
experienced.
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2/ At hearing, Thonpson testified that there had been 30 to 40
adults in the room Possibly, in using the term"adults,"”
Thonpson neant to reference the staff plus the students who had
reached the age of mgjority, although this seens unlikely.
Probably she m sspoke or was m staken. 1In any event, the

per suasi ve evi dence establishes that there were approximtely a
dozen nenbers of the instructional staff nearby during the

al | eged incident.

3/ To this can be added that there is no evidence what soever of
noti ve.

4l The School Board contends that Thonpson made inconsi stent
statenments about the incident during the questioning she faced
by the principal, the detective, and other adm nistrators after
bei ng accused of m sconduct by Ms. Stephenson (whose account, in
contrast, the relevant school personnel seemto have accepted
uncritically during the investigative process). These alleged
"inconsi stencies" strike the undersigned as, at worst, the sort
of immaterial linguistic variations that inevitably arise when a
story is told and re-told nultiple tines.

°/  The undersigned rejects as unpersuasive the School Board's
argunment that K P.'s fixation with food—which drives her to
put things she finds in the trash into her nouth, including

i nedi bl e objects such as plastic utensils—¢id not pose any
danger to herself. Responsible adults do not |et babies eat
refuse fromthe garbage can, for lots of reasons, but ultimtely
because eating garbage is neither sanitary nor safe, raising at
a mnimumthe possibilities of infection and choking. For the
sanme reasons, the risk of harmthat eating trash poses to K
P.—who is, cognitively, a baby—shoul d be apparent to any
reasonabl e person.

®/  The reference, which has worked its way into the popul ar
culture, derives from Arthur Conan Doyl e's short story "Silver

Bl aze, " wherein one of the clues upon which Sherl ock Hol nmes
relies to solve the crine was the watchdog's failure to bark
when the theft was comm tted, suggesting that the dog recognized
t he intruder.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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